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Blueprint for a Summary Jury Trial
By Hugh W. Brenneman, Jr. and Edward Wesoloski

The Grand Rapids courtroom is hushed as the judge gives his final instructions to the jury. The six jurors
have heard evidence in a complex employment discrimination case that the attorneys estimated would take four
weeks to present. Yet this entire trial, including the jury's deliberation, will be completed in a single day.

T he summary jury trial is rapidly
attracting attention throughout

the country as an effective set-
tlement procedure. The experimental
use of summary jury trials was en-
dorsed by the Judicial Conference of1 r ~l the United States in 1984 as a means

of promoting the fair and equitable settlement of poten-
tially lengthy civil cases, and they have been used with
considerable success in the United States District Court
for the Western District of Michigan.' In the case men-
tioned above, the parties listened to the non-binding ver-
dict of the jury, discussed the case among themselves,
and settled it the same night.

Had the parties not settled the case, their right to
a full-scale jury trial on the merits would not have been
affected in any way.

The summary jury trial (SJT) is a non-binding jury
trial without the presentation of live evidence. It is the
creation of the Hon. Thoms D. Lambros, U.S. District
Judge for the Northern District of Ohio,2 and has been
adopted by the judges of Michigan's Western District as
one of three alternative means of dispute resolution
now offered by the court. The others are mediation and
mandatory arbitration, the latter being part of a feder-
ally funded pilot program underway in ten districts
throughout the United States.

Although costing the court more than either medi-
ation or arbitration, a SJT offers the parties the oppor-
tunity to actually try their case before a real jury. With
a judge or magistrate presiding, and all the trappings
of the court in place, this dress rehearsal becomes a real
trial capable of resolving a lawsuit. Of the 28 SJTs con-
ducted by our office during 1984 and 1985, eight of those
settling did so the day the SJT was completed, and only
three ultimately failed to settle prior to trial.

It is too early to forecast the ultimate role, if any,
the SJT will play in court litigation. We have not de-
tected, for example, any readily discernible pattern of
cases best suited for a SJT. Our court has used the sum-
mary trial whenever there is some reason to believe that
the guidance of a jury's verdict may prompt resolution,
and the cases have been evenly distributed among per-
sonal injury and product liability claims, employment
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discrimination and civil rights violations, and contract
and securities fraud cases. 3

We know that approximately 90% of all federal cases
eventually settle. Are the cases in which we have suc-
cessfully used a summary trial ones which would have
settled anyway? Would some other less expensive form
of alternative dispute resolution have been equally suc-
cessful in settling these cases? We cannot be sure. We
feel, however, that when all the pretrial stages of a case
have been completed without demonstrating any likeli-
hood of settlement, and the case then continues through
the entire SJT procedure before settling, this is some in-
dication that the case was one of the 10% that could
otherwise have been expected to go to trial.

We are also aware that in some of the cases that set-
tled after a summary jury trial, it took another settlement
conference with the judge, or the disposition of a pretrial
motion, or other further proceeding before settlement
was finally achieved.

With these caveats in mind, we can also commend
the efficacy of the procedure. In virtually each instance
in which it was used, the case would not have settled
as it did but for the SJT.

The SJT is an experimental device and can be mod-
ified as circumstances dictate. The following is the
"blueprint" upon which we have built our experience.

Pretrial Conference
The first step in the SJT process is a pretrial con-

ference conducted by a federal magistrate, who will nor-
mally preside. The conference is scheduled in a refer-
ral order issued by the district judge assigned to the case.

The pretrial conference serves a variety of purposes.
The SJT is frequently unfamiliar to attorneys. Since it
is necessary to adhere to a strict schedule to ensure that
the jurors will have ample time to complete their delib-
erations before the end of the day, it is important that
the attorneys fully understand our procedure and that
all foreseeable problems be ironed out ahead of time.

For example, objections during the SJT are strongly
discouraged. The court and the attorneys must decide
beforehand what evidence will be allowed, and must do
so in such a way that both sides are confident that
the SJT verdict will be a reliable one. Surprisingly,
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most evidentiary disputes are resolved by the parties
themselves.

We urge both sides to let their opponents "have their
best shot" when deciding whether to allow evidence,
on the premise that at an SJT an attorney is not only sell-
ing the jury on the merits of the case, but the other side
as well. If the opponent does not feel that there has been
a fair hearing, it is likely that the SJT verdict will be
given little credence.

In those instances where a question of admissibil-
ity of a critical piece of evidence cannot be resolved, a
party may address a motion in limine prior to the SJT
to the judge assigned to the case.

Attorneys will also be asked to exchange exhibits
before the SJT. An attorney may then simply present the
exhibits during the SJT to the jurors without further need
to "introduce" them into evidence. When an exhibit is
a document, the attorney may give a copy to each juror.

Similarly, the attorneys frequently use the confer-
ence to streamline and narrow the issues that will be
presented. Since there is no need to preserve a record
for appeal, attorneys frequently choose to rely only
on their strongest arguments to the exclusion of lesser
issues.

The pretrial is also an opportunity to get the attor-
neys' attention - that is, to impress upon them the ad-
vantage of preparing well, rather than dismissing this
novel procedure as merely an additional chore assigned
by the judge. Again, we have been pleasantly surprised
by the spirit with which the attorneys have attacked this
exercise. Most have put in all the effort necessary to make
an excellent presentation, often to the extent of preparing
slides, charts, and notebooks. And, of course, such prep-
aration is not wasted regardless of whether the case set-
tles. On the rare occasion when an attorney has not
prepared well, it has been painfully obvious to all
present.

Finally, the very act of initiating the SJT process by
scheduling a pretrial conference may precipitate settle-
ment. Of the 43 cases referred to this office for a SJT,
13 settled prior to the pretrial conference. Another case
was dismissed by the plaintiff after referral, but prior to
the pretrial conference. One more case was dismissed
by the plaintiff after the pretrial conference, but before
the SJT. It is apparent these cases would have settled on
the courthouse steps in any event, but the availability
of the SJT procedure accelerated the process to
everyone's benefit.

Parties
The most frequent question asked is whether the

parties themselves must be present at the SJT. The

answer is an adamant "Yes!" It is essential that the prin-
cipals - those persons with ultimate settlement author-
ity - have an opportunity to see and hear a presenta-
tion of their opponent's arguments as well as their own,
and to personally gauge the impact of the case on the
jury.

While the jurors are deliberating, the court will nor-
mally speak to the parties directly, and caution them that
six disinterested strangers are about to decide their case,
and should the case go to a full-scale trial de novo, six
other such strangers would do the same thing. The
proofs will take longer to present at the trial de novo but
will sound essentially the same. Is there any reason, the
parties are asked, to believe that the jurors at a second
trial would return a substantially different verdict than
the jurors at the SJT?

Other reasons also require the presence of the prin-
cipals. The case may not assume a settlement posture
until some type of hearing takes place. A litigant may
simply need "his day in court" to vent grievances. If
a plaintiff feels that there has been fraud or intentional
harmed caused by the other party there may be an emo-
tional need to seek vindication. This is sometimes true
in employment discrimination cases where personal
animosities have developed between the plaintiff and
supervisors.

It can be a factor, as well, in situations where the
parties have only met briefly Such is often the situation
where there is an allegation of false arrest or excessive
force used during an arrest, or where an insurance com-
pany fails to pay a claim because of alleged wrongdoing
by the policyholder. In all these circumstances, the SJT
can act as the catharsis which will allow the settlement
process to go forward. A full scale rerun of the hearing
becomes unnecessary.

The case may also be one where a client's expecta-
tions are not realistic, and exposure to the uncertainty,
time and expense of trial may cause re-evaluation of a
position. We have had several employers truly shocked
to discover that jurors would believe that actions taken
against their employees were discriminatory. Suddenly,
their exposure to damages was a very real possibility.
And, of course, a verdict of no liability can quickly sober
up a plaintiff's outlook.

The physical presence of the parties facilitates set-
tlement negotiations after the SJT. Even if the parties do
not personally talk to each other, offers and counter-
offers can be quickly exchanged and answers obtained
without interruption. We have never experienced a same-
day settlement where the principals were absent.

The necessity of the parties' presence cannot be
overemphasized. Our court has twice issued writs 0'
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of habeas corpus to obtain the presence of plaintiffs con-
fined in institutions. In another instance, an entire city
commission attended. After hearing the verdict, they
convened a meeting on the spot and doubled their set-
tlement offer into six figures. The case eventually set-
tled within a few thousand dollars of this amount. In
another case, the presence of a school board permitted
late evening negotiations and a settlement the same
night.

When parties contend they are too far away to con-
veniently appear, we cite the example of a Norwegian
cruise ship line which was a defendant in a personal
injury case. Any settlement had to be personally ap-
proved by one of the company's directors. At the court's
direction, a director flew in from Europe to be present
at the SJT. The case settled to everyone's satisfaction
several hours after the verdict was returned.

Jurors
Once jurors are called for SJT duty, their names are

not returned to the regular jury pool. However, those not
actually selected for a particular SJT may be called for
subsequent ones.

On the morning of trial, the entire jury panel for
that day is placed in the jury box by random draw from
the jury wheel. The first six jurors seated constitute the
jury unless there is a challenge, in which case the
seventh juror becomes the first replacement, the eighth
juror the second replacement, and so forth. Each side
is entitled to its usual three challenges, but the attorneys
often relinquish one peremptory challenge apiece to
shorten the process and reduce the number of jurors
required.

Juror background questionnaires are available in the
clerk's office three days prior to trial and are also given
to the attorneys the morning of trial. Voir dire is con-
ducted by the magistrate based on questions submitted
by the parties ten days earlier. Attorneys may ask a
reasonable number of supplemental questions to ensure
their satisfaction with the jury.

After the six selected jurors are sworn and everyone
else is excused from the courtroom, the court introduces
the summary jury procedure.

The court explains that the procedure is experi-
mental and is designed to significantly shorten the
length of trial by allowing the attorneys to summarize
the evidence, rather than call each witness to testify
separately. The jurors are told that the attorneys have had
the opportunity to conduct discovery, and substantially
agree as to what the witnesses would say if they were
called to testify. The court stresses, however, that the
parties do not agree as to how the case ought to be de-
cided or that they feel any less strongly about the case
merely because they have agreed to the more compact
format for its presentation. Savings in both time and
money to the court, the parties, and the jurors them-
selves is emphasized.

890 SEPTEMBER, 1986 MICHIGAN BAR JOURNAL

One of the more difficult decisions we have made
is in waiting until the verdict is returned to tell the jurors
that the SJT is a non-binding procedure. Consequently,
the jurors assume their verdict is final. (The verdict may,
in fact, be binding if the parties agree to settle their case
in this manner. Recently, the parties in one of our SJTs
agreed beforehand to accept the SJT verdict as final with
no right of appeal, but this was an exception.) While we
have felt somewhat uncomfortable in not being totally
candid with this experimental approach, both the at-
torneys and jurors have told us they approve of it.

It is crucial to the credibility of this procedure that
the jurors come to grips with the hard and often emo-
tional issues that a fact-finder must decide. In many
cases, jurors have told us that it would have made no
difference in their decision had they known the verdict
was not final. Some have said they probably would not
have worked as hard. In several tough cases, however,
jurors have conceded it would have made a difference.
A particularly graphic example involved an infant who
had been crippled for life by scalding water. The defen-
dant was a Fortune 500 company, well able to pay any
damage award. Following the court's instruction on
proximate cause, the jurors returned a verdict of no
liability. The decision was clearly a painful one for many
of the jurors who had seen the child in the courtroom,
but they nevertheless felt bound by law to not award
damages. Several of the jurors frankly admitted, however,
that had they known the verdict was only advisory, they
would have found liability in an effort to help the child
by prodding the defendant into settling.

While selecting the members of a normal jury can
be done relatively quickly, making them of a single mind
on a given issue is not always accomplished so readily.
A jury begins as a collection of individuals not familiar
with each other, their surroundings or the proceedings.
Great respect and onerous responsibility are thrust upon
them, and through the successive stages of a trial they
are molded into a singular entity capable of speaking
with a common voice.

Given the purpose of the SJT, it is essential not to
disturb the chemistry of this process more than neces-
sary. By allowing the jurors to labor under the belief that
it is their burden to ultimately decide the outcome of
the case, we hope we are preserving the integrity of the
jurors' decision-making process.

Having said this, it should be added that we are very
careful to explain the procedure to the jurors when the
verdict is returned. So far we have always found them
in agreement with our method, once it has been ex-
plained. Finally, it is problematic how long we will be
able to continue this option if the SJT becomes familiar
to the public.

Presentation of the Case
Each side makes a single, one hour presentation to

the jury, although the time limit is not inflexible where
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multiple parties are involved. The plaintiff (who nor-
mally has the burden of proof) proceeds first and the
defense follows. Plaintiff may reserve a short period for
rebuttal, but if it is not true rebuttal the defense may be
granted time in response.

Attorneys often feel that one hour is not enough time
to present a case in its entirety. The economical use of
our time is a necessity, however, if we are to comfortably
complete the entire procedure, including the jury's de-
liberations, within a single day. There really are few
cases, properly organized, that cannot be summarized
in 60 minutes.

The presentations are in the nature of closing argu-
ments with the attorneys free to blend evidence with
argument. No court reporter is present and nothing said
by the attorneys is binding on their clients at future pro-
ceedings. Any statement of fact to the jury, however, is
at the same time a representation by the attorney to the
court and opposing counsel that this evidence can be
found in a deposition, admission, answer to interroga-
tory, affidavit or stipulation, or that the witness has

personally told the attorney that this is what would be
said if called to testify.

Within these parameters, the attorneys are free to
structure their presentations as they choose, and several
attorneys may divide up the presentation of one side of
a case. Live testimony is not permitted since there is no
opportunity for cross-examination, but the physical con-
dition of a witness may be displayed to the jury. Physical
evidence, including documents and demonstrative evi-
dence, may be shown to the jury and sent into the jury-
room. Projection equipment of all types is allowed. Ex-
cerpts from discovery materials may be read to highlight
points. Frequently, deposition testimony is presented by
one attorney asking the questions and a second attorney
giving the deponent's answers. Depositions, interroga-
tories, etc., are not sent into the jury room during
deliberations.

The single biggest drawback to the SJT is the lack
of opportunity to judge the credibility of live witnesses.
Unfortunately, this is a problem shared by most settle-
ment techniques.
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Instructions and Verdict
The court instructs the jury immediately after the

attorneys have completed their presentations. We ask the
attorneys to furnish the court with an agreed upon set
of abbreviated, substantive instructions ten days before
trial. Each instruction is typed on a separate sheet of
paper with a citation of authority at the bottom. If the
attorneys cannot agree upon a particular instruction, they
may each offer their own alternative and the court de-
cides. The court then adds its standardized set of pre-
liminary instructions applicable to that case, edits for
clarity, and gives each side a completed set of instruc-
tions the morning of trial.

We purposely retain a portion of the usual boiler-
plate in our instructions. It takes only a few minutes to
give, and it eliminates potential problems which might
arise from the jurors' lack of familiarity with the court
system. On the other hand, we have stricken those in-
structions requiring jurors to make mathematical calcula-
tions of present value, inflation, etc. We also frequently
provide a special verdict form which separates the
various claims of liability and damages, in order to bet-
ter assess the strengths and weaknesses of the different
components of the lawsuit. We have not felt it necessary
to furnish written instructions for the jurors in this ab-
breviated trial setting.

The verdict must be unanimous. If the jury cannot
render a decision within a reasonable time, we are pre-
pared to accept anonymous verdict forms from each
juror. The jurors are not told this, however, and it has
never been necessary to use this alternative.

Hugh W Brenneman, Jr. is
a United States Magistrate
in the United States District
Court for the Western Dis-
trict of Michigan. He is a
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versity of Michigan Law
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Edward Wesoloski is a 1984
graduate of the University of
Detroit School of Law, where
he was a Case and Com-
ment Editor for the Journal
of Urban Law. He has
served as Magistrate Bren-
neman's law clerk for the
past two years.

Once the jurors have rendered their verdict and the
court has explained the entire procedure to them, they
are invited to remain for a few moments to informally
discuss the case with the attorneys and their clients. This
is particularly valuable. Usually the jurors are asked
what arguments were effective, and what evidence they
tended to discount. Hypotheticals are sometimes posed
to determine whether additional evidence might have
made a difference in the verdict. This questioning often
reveals much about the jury's decision-making process
and allows each side a greater understanding of the
case's further potential.

Post-trial Conference
The post-trial conference is an integral part of the

SJT procedure. While the summary trial may position
the parties for an immediate settlement or a substantial
change in their negotiating position, these results do not
occur automatically. Rather, they usually come from the
court meeting with the attorneys, together and separately,
and talking.

Settlement negotiations begin immediately after the
jury leaves the courtroom. At this juncture, the chances
for settlement are often as great as they can ever be, since
everyone is present and the issues and the SJT verdict
are fresh in everyone's mind. Having gone through the
effort of what has, in effect, been a trial, parties are often
inclined to want to "wrap-up" the case.

We have found that counsel usually welcomed the
active participation by the court at this stage. Each side
would make their settlement position known to the court
without revealing it to the other side, and in so doing
permit the judge to determine whether there was any
point in engaging in further talks. By discussing the case
with each of the attorneys, and sometimes the parties
themselves, the court often was able to suggest options
which moved the case closer to settlement. One-third
of our settlements are achieved at this point, and in vir-
tually all of the remaining cases substantial identifiable
strides towards settlement occur.

Conclusion
The jury is still out on precisely what role the SJT

should ultimately play. Clearly, it has resulted in the set-
tlement of cases which otherwise would have gone to
trial, but whether it can do so routinely and more effec-
tively than other less costly forms of dispute resolution
has not been determined. Further experimentation will
undoubtedly suggest types of cases where an advisory
jury verdict is the best route to a settlement.

We do know that the success of a SJT is dependent
upon the presence of the parties themselves, preserving
the integrity of the jury decision-making process, and
satisfying all sides that they have received a fair hear-
ing of the case. We hope our blueprint for a summary
jury trial will aid others experimenting with this most
intriguing method of alternative dispute resolution. N
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Footnotes
1. In 1985 the Federal Judicial Center produced a one-hour video

tape entitled "Summary Jury Trials in the Western District of Mich-
igan." The tape was narrated by the Honorable Richard A. Enslen
of this district. Judge Enslen is recognized as one of the leaders in
the use of the summary jury trial, and was the 1984 recipient of the
Center for Public Resources Award for Excellence and Innovation
in Dispute Resolution and Dispute Management.

2. Lambros, The Summary Jury Trial and Other Alternative Methods of
Dispute Resolution, 103 F.R.D. 461 (1984), provides an extensive
collection of background material on the summary jury trial.

3. This appears to be the experience elsewhere as well. A sampling
of reported decisions in other jurisdictions in which summary jury
trials have been utilized illustrates this point. Hall v Ashland Oil Co.,

625 F.Supp. 1515, (D. Conn. 1986) (exposure to benzene): Stacey
v Bangor Punta Corp., 107 FR.D. 779 (D. Maine 1985) (defective
revolver): Negin v City of Mentor, Ohio, 601 F.Supp. 1520 (N.D. Ohio
1985) (zoning dispute): Rocco Wine Distributors v Pleasant Valley
Wine, 596 FSupp. 617 (N.D. Ohio 1984) (violation of state liquor
laws).

Other commentators have suggested that the SJT may be par-
ticularly effective in resolving employment discrimination and
wrongful discharge litigation. See, O'Meara & Massie, Alternative
Dispute Resolution: Some Employment Law Applications, 64 Mich.
Bar J. 1040, 1044 (Oct. 1985).
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